HIPAA and Psychotherapy Notes

What are Psychotherapy Notes?

The Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), created standards to protect the privacy of health information. HIPAA provides a higher order of protection for “psychotherapy notes,” pieces of documentation that behavioral health professionals write, primarily for their own use, to remind themselves of what the patient has said; for example, the content of a dream.  With few exceptions, disclosure of psychotherapy notes is permitted only if the Covered Entity obtains a signed-authorization from the patient.

The HIPAA Privacy rule defines psychotherapy notes as:

Notes recorded (in any medium) by a health care provider who is a mental health professional documenting or analyzing the contents of conversation during a private counseling session or a group, joint, or family counseling session and that are separated from the rest of the individual’s medical record. Psychotherapy notes excludes medication prescription and monitoring, counseling session start and stop times, the modalities and frequencies of treatment furnished, results of clinical tests, and any summary of the following items: diagnosis, functional status, the treatment plan, symptoms, prognosis, and progress to date.

Use and Disclosure of Psychotherapy Notes

Disclosure of psychotherapy records for any purpose requires a valid, individual authorization. A Covered Entity must obtain an authorization for any use or disclosure of psychotherapy notes, except for:

· Use by the notes’ originator

· Use or disclosure by the Covered Entity in training programs in which students, trainees, or practitioners learn under supervision to improve their counseling skills

· Use or disclosure by the Covered Entity to defend a legal action or other proceeding brought by the individual

Valid Authorizations

A valid authorization needs to be written in plain language and must contain the following elements: 

· A specific description of the information to be used or disclosed

· The name of the person authorized to make the requested disclosure

· The name of the person to whom the Covered Entity may make the requested disclosure

· Date when the authorization expires

· A statement of the individual’s right to revoke the authorization in writing

· A description of how the individual may revoke the authorization

· A statement that information disclosed may be re-disclosed by the recipient

· Signature of the individual and date

In addition, the Covered Entity must provide the patient with a copy of the signed authorization, and a patient has the right to revoke an authorization 

Psychotherapy Notes Not Part of Medical Record

Psychotherapy notes are separate from the medical record because they contain process notes, not progress notes (which Covered Entities are required to include in the medical record).

Covered Entities may elect to allow patients to access their psychotherapy notes, but isn’t required to do so. 
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