HIPAA & Marketing: Where to Draw the Line

The final Privacy Rule, published in August 2002, clarified a number of issues relating to marketing that were left unclear in previous versions of the regulations. Since many Hearing Care Professionals are accustomed to marketing products and services to their patients, it is important to understand the nuances of the regulations to help avoid violating both the spirit and letter of the Privacy Rule.  

The final Rule requires healthcare providers to obtain patients’ written authorization before disclosing their Protected Health information to a third-party for marketing purposes. The regulations allow one-to-one communication between a healthcare provider and patient to review treatment options. However, Covered Entities are prohibited from selling a list of patients to a third-party without the patient’s explicit authorization. 

When Audiologists and Hearing Aid Dispensers recommend treatment, encourage their patients to purchase a particular product, or describe available services, they may be engaging in marketing activities. General guidelines include the following: 

· The Privacy Rules permits healthcare providers to recommend a particular product or service in face-to-face encounters with a patient. These communications may include discussion of any product or service that the healthcare provider recommends as part of a treatment plan. 

· The Privacy Rule allows a Covered Entity to contact a patient with a customized health-related recommendation as long as it is part of the patient’s treatment plan.  

· The Privacy Rule prohibits Hearing Care Professionals from marketing a third-party product to patients unless you make clear that you are being compensated.

· Covered Entities may offer patients free promotional products of nominal value with the name of a product or manufacturer (i.e., pens, calendars, key chains, and cups with the name of an Audiologist or Hearing Device Dispenser).  

· Covered Entities are required to publish – and prominently post – a Notice of Privacy Practices in which they describe their disclosure policies. The Notice of Privacy Practices should include language describing types of correspondence you might send your patients, and allow them to “opt out” of these types of correspondence.  
· The preamble to the final Privacy rules makes a clear distinction between describing treatment options that are part of the patient’s care continuum (which is permitted) and encouraging individuals to purchase a particular product or service (which is a violation). 

The following table answers Frequently Asked Questions regarding HIPAA and marketing activities. 

Marketing Issue
Analysis

Can I send a letter to all of my patients informing them that there's a new hearing aid available?
If you have an ongoing treatment relationship with a patient, you are permitted to contact them about treatment options that relate to their condition. We recommend that you define this type of communication in your Notice of Privacy Practices, and allow your patients to “opt-out” of future communications of this nature.

 

Can I send a letter to a subset of my patients informing them that there's a new hearing aid available that meets their particular hearing needs?
The regulations allow you to engage in this type of activity. 



Can I send a quarterly newsletter to my patients describing service offerings and recent developments in our practice?
Sending out an informational newsletter is allowed.



Can I call select patients and inform them that there's a new hearing aid available able to correct a particular hearing deficiency that they have?


This type of communication is allowed as long as it is part of a patient’s care continuum. 



Can I send patients appointment reminder postcards?
In general, postcards of any type that contain protected health information do not meet the “minimum necessary” disclosure standard. That being said, appointment reminder notes are allowed (when they’re part of the patient care continuum), but they should be sent in envelopes. We recommend that you define this type of communication in your Notice of Privacy Practices, and allow your patients to “opt-out” of future communications of this nature.



Can I contact patients who I know have a particular hearing aid and inform them that a more advanced version of their device has recently hit the market? 
This type of activity is allowed as long as it is part of the patient’s care continuum and that you aren’t primarily marketing a third-party product. 



Can I buy a list of prospective patients in my area and send them a brochure describing my practice and services we offer?


When you contact prospective patients using information derived from list broker, you aren’t using protected health information and, therefore, aren’t violating the regulations. 

 

Can I send my patients information regarding a product and include a discount coupon or other incentive?


This practice is allowed. 

Can I send my patients information regarding a product when I’m being compensated by a third-party for my marketing efforts?


The regulations prohibit this type of activity unless you make clear in the communication that you’re being compensated by a third-party.
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